






34. The Prosecutor's document containing the charges under rule 121(3) was filed on 28

August 2006 with three counts relating to child soldiers.42 A document filed by the

Prosecution on 28 June 200643 indicates that at the time that the arrest warrant in this

case was issued, further investigations in the case were in progress, and the addition of

further charges was considered a possibility. However, according to this document,

investigations into other possible charges have now been suspended, and the current

charges will not be amended "during the present proceedings". This document

indicates that the further investigations that were previously being undertaken by OTP

in this case related to allegations of attacks against the civilian population, murder,

pillage, and ordering the displacement of the civilian population. There is no reference

in the document to any investigation being undertaken in this case into gender-based

crimes.

35. If the arguments proposed to be made by the Women's Initiatives are accepted, the

Pre-Trial Chamber has the power, and the duty, to satisfy itself that the Prosecutor's

decision on the charges is an appropriate exercise of the Prosecutor's discretion in all

of the circumstances. In the DRC situation and the Lubanga case, the relevant

circumstances include the following:

(1) the fact that the Prosecutor has publicly stated that large-scale crimes

committed in the DRC included many atrocities in addition to the recruitment

and use of child soldiers, summary executions, mass murder, torture, rape and

other forms of sexual violence and forced displacement;

(2) the fact that the Prosecutor has publicly stated that the UPC/FPLC emerged as

"one of the militias which had committed the worst atrocities";44

(3) the fact that the Pre-Trial Chamber has already found that there are reasonable

grounds for believing that the Detainee has been the President of the UPC

since September 2000 and was Commander-in-Chief of the FPLC from

September 2002 until the end of 2003 at least, and that he had effective

authority and ultimate control over the policies/practices of these

organisations;45

(4) the fact that there is information publicly available to the effect that other

serious crimes such as sexual slavery, rape, cannibalism, murder, abduction

42 No. ICC-01/04-01/06-356, "Submission of the Document Containing the Charges pursuant to Article
61(3Xa) and of the List of Evidence pursuant to Rule 121(3)", 28 August 2006, Annexe 2.
43 No. ICC-01/04-01/06-170, "Prosecutor's Information on Further Investigation", 28 June 2006.
44 Press Release ICC-OTP-20060302-126-En, 17 March 2006 < http://www.icc-
cpi.int/press/pressreleases/133.html>.
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and torture have been committed by a range of militia groups including the

UPC/FPLC, FNI, FAPC, and by Ugandan and Rwandan armed forces active in

the conflict. Sources of this information include a letter from the Secretary-

General of the United Nations to the President of the Security Council dated 16

July 2004,46 United States Department of State country reports for the DRC for

the years 200347 and 2004,48 reports by Amnesty International,49 Human

Rights Watch50 and the Women's Initiatives for Gender Justice.51

46 United Nations Security Council, Letter dated 16 July 2004 from the Secretary-General addressed to the
President of the Security Council, covering a "Special report on the events in Ituri, January 2002-December
2003", UN Doc. S/2004/573, 16 July 2004 < http://documents-dds-
ny.un.org/docAJNDOC/GEN/N04/430/63/img/N0443063 .pdf?OpenElement >:

The team received reports of 18 cases of rape, some of the victims being as young as 11,
committed by UPC soldiers, after the ceasefire was signed [on 17 May 2003]. Most of the
victims were abducted while they were out to look for food or water, and were taken to
military places or private houses for sexual abuse, (at para. 80).
UPC soldiers also committed large-scale rape in the 15 different areas of the town, sometimes
abusing girls as young as 12. (At para. 37).
After Mambasa, similar abuses were also systematically carried out in the villages south of the
town and between Komanda and Eringeti, with the involvement of UPC. The number of rape
cases - mainly young girls or women between 12 and 25 years old - also rose to an alarming
level. (At para. 108).

47 United States of America, Department of State, Bureau of Democracy, Human Rights, and Labor,
Country Reports on Human Rights Practices, 2003, Democratic Republic of the Congo, dated 25 February 2004
< http://www.state.gOV/g/dryris/hrrpt/2003/27721.htm >:

... between January and March [2003], during military operations, the Hema UPC killed at
least 250 persons and abducted 30 women from the Lendu village of Lipr, near Bunia. The
victims were either shot during the attacks or executed with machetes over a period of days
following the attacks. In addition, the UPC burnt several villages and over the course of
several attacks on the town of Bambu, looted the offices of Kilo Moto, the largest gold-mining
company in the region, the hospital, schools, an orphanage, and religious structures. ...
Fierce fighting occurred between May 6 [2003], when the UPDF left Bunia, and May 17

[2003] ... This fighting resulted in numerous civilian deaths ... MONUC confirmed 438 cases
of arbitrary killing, 150 by the UPC, 291 by Lendu and Ngiti combatants, and the remaining
by unidentified perpetrators....

On May 16 [2003], Hema UPC soldiers in Bunia killed 12 civilians, mostly women and
children, at the Lembabo Health Center. ...
Between June 8 and 15 [2003], the Hema UPC committed numerous human rights violations

in and around Bunia. Reports indicated that approximately 40 persons were kidnapped. An
undetermined number were subsequently killed at a former Ugandan military camp at
Simbiliabo and at the former UPC Governor's residence. In addition, on June 11, Hema UPC
killed 14 IDPs from Medu at the former governor's residence and their bodies were disposed
of in a latrine....

48 United States of America, Department of State, Bureau of Democracy, Human Rights, and Labour, Country
Reports on Human Rights Practices, 2004, Democratic Republic of the Congo, dated 28 February 2005 <
http://www.state.gOV/g/drl/rls/hrrpt/2004/41597.htm >:

In areas under marginal government control, there were credible reports that between July
2003 and March [2004], the local head of the national police and the local UPC commander in
Boga, Ituri District killed nine persons, some by summary execution and some by torture....
In many cases, armed groups did not make a distinction between military and civilian targets.

For example, the MONUC Ituri report found that UPC forces shelled "Lendu villages without
making any distinction between armed combatants and civilians." ...

49 Amnesty International, "Democratic Republic of Congo-Mass Rape-Time for Remedies", AI Index: AFR
62/018/2004,26 October 2004 < http://web.amnesty.org/library/Index/ENGAFR620182004 > ("most allegations
of sexual violence centre on the host of less well-controlled and disciplined armed groups in DRC. These include
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(5) the fact that the Prosecutor has publicly acknowledged the importance of

prosecuting gender crimes, stating that:

I fully agree that this is one of the gravest crimes, raping women was
a tool to destroy communities. Rape as it was perpetrated in Congo
does not constitute only sexual abuse but it is used as a weapon of
war. Because women form the basis of any community, women bring
people together, and raping them is like raping the whole community.
We totally agree with you on the gravity ( emphasis added) of this
crime.52

36. The fact that these issues arise in the DRC situation and the Lubanga case, the very

first case to come before this Court, demonstrates the likelihood that they will arise in

future cases before the Court. It also demonstrates the real need for supervisory

powers to be exercised by the Pre-Trial Chamber, both at the investigation stage and at

the case stage, to assure the international community, the local community and the

public that prosecutorial discretion is being exercised correctly and transparently, and

not arbitrarily or unreasonably, which in turn will enhance the credibility of the Court

and ultimately determine its effectiveness and success.

Details of the Women's Initiatives for Gender Justice

37. The contact details of the Women's Initiatives are as follows:

Women's Initiatives for Gender Justice
Anna Paulownastraat 103
2518 BC The Hague
The Netherlands
Telephone: +(31 ) (70) 365 2042
Fax: +(31) (70) 392 5270
E-mail: brigid@iccwomen.org
Internet: www.iccwomen.org

notably, but not exclusively, the Congolese mayi-mayi, RCD-Goma, MLC, RCD-ML, UPC, FN1 and FAPC
armed groups, and the Rwandan FDLR and Burundian FDD or FNL armed groups"). Also Amnesty
International, "Democratic Republic of Congo: Ituri - How many more have to die?", AI Index: AFR
62/030/2003. <http://web.amnesty.org/library/pdf/AFR620302003ENGLISH/$File/AFR6203003.pdf>, at p. 3
(describing the brutal rape of a mother and daughter side-by-side by UPC militiamen in the Saio district of
Bunia).
50 Human Rights Watch, "Seeking Justice: The Prosecution of Sexual Violence in the Congo War", March
2005 < http://hrw.org/reports/2005/drc0305/drc0305text.pdf>, at pp. 19-20 (documenting examples of rapes by
UPC combatants.
51 Confidential Annex 2 attached to this filing.
52 Interactive Radio for Justice, "Special Thomas Lubanga Program, Transcript, 5 April 2006
< http://www.ir5.org/PTOgrams/Programl l/IRFJ_prgl l_english.doc >.
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38. The Women's Initiatives is a "Stichting" established under the law of the Netherlands

in January 2004,53 and became operational in February of that year. The Executive

Director of the Women's Initiatives is Ms Brigid Inder.

39. For the purposes of this application, and in its capacity as amicus curiae if the

application is granted, the Women's Initiatives is represented by Ms Sureta Ghana as

counsel, whose address for service is:

Ms Sureta Ghana
c/o Women's Initiatives for Gender Justice
Anna Paulownastraat 103
2518 BC The Hague
The Netherlands
Telephone: +(44) 7737 887 489

+(31) (70) 365 2042
E-mail: suretachana(%btinternet.com

Statement of Interest

40. The Women's Initiatives is an international women's human rights organization. Its

mandate is to work globally to ensure justice for women and an independent and

effective International Criminal Court. It is committed to:

• advocating for gender justice through the International Criminal Court (ICC);

• monitoring the ICC to ensure implementation of the Rome Statute, including the

gender-inclusive provisions;

• ensuring sexualized violence and gender based crimes are a priority in the

investigations and prosecutions of the ICC;

• advocating for women victims/survivors to benefit from the reparations

mechanisms and processes of the Court;

• enhancing the capacity among women, particularly women's NGOs in countries

where the ICC is conducting investigations, in the use of international law

specifically the Rome Statute;

• consulting with women, women's groups and NGOs most affected by conflict in

situations brought before the ICC, to ensure their concerns and issues are

incorporated into the investigations and prosecutions, and the Court's work with

victims and witnesses;

53 The Corporate name is Stitching Women's Initiatives for Gender Justice, file reference number;
27264260.
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• strengthening advocacy in women's human rights and gender equality;

• promoting the international gender standards of the Rome Statute and supporting

national law reform to advance women's human rights through use of the Statute

and implementing legislation;

• influencing and strengthening the gender competence of the ICC through

training and the recruitment and appointment of women, including experts on

gender and sexual violence amongst the personnel of the Court;

• facilitating and maintaining a pool of experts on sexual and gender violence,

victims and witnesses and institutional aspects of gender mainstreaming to shape

the mechanisms developed by the ICC.

• to do all that is connected to the above or can be useful to achieve the above

which includes interventions in proceedings including filing amicus briefs.

41. The Women's Initiatives has had two meetings with senior officials of the OTP in

which it raised concerns that gender-based crimes were not being effectively

investigated in the DRC.54 On 15 August 2006, the Women's Initiatives sent a letter to

the Prosecutor (PARTIALLY REDACTED PUBLIC ANNEX 1) under cover of

which it submitted a report to the Prosecutor detailing gender-based crimes committed

in eastern DRC by the UPC (CONFIDENTIAL ANNEX 2). This report which is

redacted is filed confidentially to protect the identities of the victims. It includes over

fifty-five (55) individual interviews with women victims/survivors of rape and other

forms of sexualized violence since 1 July 2002. Of these, thirty-one (31) interviewees

are victims/survivors specifically of acts of rape and sexual slavery committed by the

UPC. This report is the result of two field missions conducted in May and July 2006

by the Women's Initiatives in collaboration with local activists in eastern DRC.

42. The Women's Initiatives previously filed an application for leave to submit

observations under rule 103 in the Lubanga case (see paragraph 2 above).

Respectfully submitted

54 On 29 March 2006 and 12 April 2006.
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Ms. Sureta Ghana
Counsel for the Women's Initatives for Gender Justice

Dated this 10

At The Hague

The Netherlands
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PRE-TRIAL CHAMBER I of the International Criminal Court ("the Chamber" and

"the Court", respectively)

NOTING the warrant of arrest against Thomas Lubanga Dyilo issued by the

Chamber on 10 February 2006;1

NOTING the "Prosecutor's Information on Further Investigation"2 filed by the

Prosecution on 28 June 2006 informing the Chamber that it temporarily suspended

the investigation in relation to other potential charges against Thomas Lubanga Dyilo

until the end of the present case against him;

NOTING the "Decision on Request pursuant to Rule 103(1) of the Statute"3 issued by

the Chamber on 26 September 2006, whereby the Chamber denied the Women's

Initiatives for Gender Justice ("the Women's Initiatives") the leave to submit

observations under rule 103(1) of the Rules of Procedure and Evidence ("the Rules")

in the proceedings of the confirmation of charges in the case against Thomas

Lubanga Dyilo4, finding that the request had no link with the case and invited the

Women's Initiatives "to re-file their request for leave to submit observations in the

record of the DRC situation";

NOTING the "Request submitted pursuant to rule 103(1) of the Rules for leave to

participate as amicus curiae with confidential annex 2",5 submitted by the Counsel for

Women's Initiatives on 10 November 2006, whereby Women's Initiatives applied for

leave to submit observations as amicus curiae in the Situation in the Democratic

Republic of the Congo ("the DRC"), namely on: (i) the role of the Pre-Trial Chamber

' ICC-01/04-01/06-8-US-Corr
1ICC-01/04-01/06-170.
3ICC-01/04-01/06-480.
« ICC-01/04-01/06-403.
5ICC-01/04-313.
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in supervising prosecutorial discretion; and (ii) the criteria for determining victims'

status;

NOTING the "Prosecution's response to Request Submitted pursuant to rule 103(1)

of the Rules of Procedure and Evidence for Leave to participate as Amicus Curiae in

the Situation in the Democratic Republic of Congo"6 filed by the Prosecution on 5

December 2006, requesting the Chamber to reject the request for leave to participate

as amicus curiae pursuant to rule 103 of the Rules submitted by Women's Initiatives.

HEREBY RENDERS THIS DECISION:

1. Rule 103 of the Rules of Procedure and Evidence ("the Rules") states that "at

any stage of the proceedings, a Chamber may, if it considers it desirable for the

proper determination of the case, invite or grant leave to a State, organization or

person to submit, in writing or orally, any observation on any issue that the

Chamber deems appropriate".

2. Pursuant to rule 103 of the Rules, spontaneous applications can be submitted

either by States, organizations or individuals willing to participate in the

proceedings before the Court. The Chamber notes that the request from

Women's Initiatives represents the first spontaneous application for leave to

participate as amicus curiae before the Court.

3. In deciding whether to grant the leave to an applicant to submit observations as

amicus curiae, according to rule 103 of the Rules the Chamber shall evaluate

whether this is "desirable for the proper determination of the case" and whether

6ICC-01/04-316.
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the observations relate to an issue that the Chamber deems appropriate. This

determination shall necessarily be made by the Chamber on a case by case basis.

4. Furthermore, it is the view of the Chamber that the rationale for admitting

amicus curiae in the proceedings is to have the opportunity to get experts'

information on relevant issues of legal interest for the proceedings in order to

provide the Chamber with a contribution to the proper determination of the

case.

5. The submission of Women's Initiatives presents two points for which the

Chamber is requested to grant leave. The first point of Women's Initiatives

concerns the role of the Pre-Trial Chamber in supervising prosecutorial

discretion when the Prosecutor decides "not to prosecute a particular person or

not to prosecute a person for particular crimes"7. In the situation at hand,

however, investigations in the Situation in the DRC are ongoing and the

Prosecutor has not taken any decision not to investigate or prosecute.8 The

Chamber therefore deems this issue as not appropriate at the present stage of

the proceedings.

6. The second point raised by Women's Initiatives relates to the criteria for

determining victim status9. The Chamber observes that the position of

Women's Initiatives in the present request is not acting as a legal representative

of victims admitted to participate in the proceedings at the investigation stage

of the Situation in the DRC but rather acting as an amicus curiae. The Chamber

therefore deems this issue as not appropriate at the present stage of the

proceedings.

7ICC-01/04-313, par. 13.
8 ICC-01/04-316, par. 19.
9ICC-01/04-313rpar. 24.
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7. As the Chamber does not consider the submission of further observations as

amicus curiae from Women's Initiatives to be of assistance to it in this instance, it

finds that it would not be desirable for the proper determination of the case that

leave be granted in respect of these issues pursuant to rule 103 of the Rules.

FOR THESE REASONS

REJECTS the request of Women's Initiatives for leave to submit observations as

amicus curiae.

Done in both English and French, the English version being authoritative.

Judge Akua Kuenyehia
Presiding Judge

Judge Anita Ueacka _____JudgeJ>yivia Steiner

Dated this Friday 17 August 2007

At The Hague, The Netherlands
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